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Current Lopics. 


HE 
wholly 


outcome of the outrageous and 
unwarrantable attack upon 
Judge Joseph McKenna, the matter of con- 
firming whose nomination to the bench of 
the Supreme Court of the United States had 
been pending for some weeks, has been just 
what we expected and predicted — ignomin- 
ious failure on the part of the detractors of 
the attorney-general. Senator Allen, who 
acted as spokesman for the opponents of the 
distinguished Californian, seems to have had 
more courage than most of his senatorial col- 
leagues who were upon the same side of the 
fence, for, it is said, three of them absented 
themselves intentionally from the executive 
session at which the nomination was con- 
firmed, in order to avoid placing themselves 
on record. Senator Allen, according to the 
reports from Washington, on Friday last, 
which day the senate had previously fixed as 
the date upon which final action would be 
taken, continued his attack upon the attor- 
ney-general, presenting a large number of 
documents which, he claimed, supported his 
contention that Mr. McKenna was not com- 
petent to discharge the duties of the high 
office for which he had been nominated. 
Among these was the most extraordinary 
protest of lawyers and judges of the Pacific 
coast, charging Mr. McKenna with lack of 
the legal attainments necessarv in a justice of 
the Supreme Court. Senator Allen is said to 
have spoken some three hours. but it is sig- 
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| nificant that he did not insist upon a roll-call 
| when the vote was taken. This vote, we are 
told, was overwhelmingly in favor of con- 
firmation. It may thus be inferred that if 
there was anything substantial in the oppo- 
sition to Judge McKenna — which may well 
be doubted —it was entirely dissipated by 
the speech of Senator Allen. The charges 
against the nominee were not only vague 
and flimsy, but those who made them were 
evidently actuated by passion and preju- 
dice — personal, partisan or religious. The 
nominee’s record, in the office of attorney- 
general as well as in his own State, belied the 
charges; and the gratuitous and impertinent 
advice from the Pacific coast was not needed 
by the senators to whom Judge McKenna’s 
record was an open book. The utter col- 
lapse of the movement against his confirma- 
tion is, under the circumstances, a matter of 
congratulation all around. 


retirement from the 
office of chief magistrate of New Jersey oc- 
curred on Tuesday, the 25th inst., Foster M. 
Voorhees becoming acting governor. Ar- 
rangements are in progress for a number of 
complimentary feasts to the retiring gover- 
nor, probably the greatest of which will be 
the one scheduled at the Hotel Astoria-Wal- 
dorf. New York. on February 19, when an 
official New Jersev dinner will be given to 
him. under the auspices of his personal staff. 
in conjunction with the heads of the New 
Tersey State departments and the eight New 
Tersey congressmen, Vice-President Hobart. 
United States Senators Sewell and Smith and 
Acting Governor Voorhees. In connection 
with the dinner there will be a presentation of 
a $2,000 solid Tn 
March there will be a general dinner given 
by the Republicans of the State, under the 
auspices of the State Republican League, the 
date to be fixed at a future conference be- 
tween Governor Griggs and the committee of 
the State League. 


Governor Griggs’ 


silver dinner service. 


At last week’s meeting of the State Bar 
Association, as already noted in these col- 





umns, the question of how best to relieve 
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the Court of Appeals in respect of its over- | 
burdened calendar was discussed, on the 
question of the adoption of the report of the 
committee on law reform, presented by 
the chairman, the Hon. J. Newton Fiero. 
During that discussion, Mr. John Brooks 
Leavitt, of New York, presented a somewhat 
novel plan to relieve the court, which, 
through lack of time, was merely hinted at 
by the author, and was not discussed at all 
upon its merits. The details of Mr. Leavitt's 
plan, as furnished by him at the request of 
the ALBANY Law JourRNAL, are presented in 
this issue. Without at this time either advo- 
cating or opposing the scheme, we present its 
salient features, with a view of furthering dis- 
cussion and the evolving, if possible, of a plan 
which, in its practical workings, shall afford 
the relief so much needed at this juncture by 
our highest court. Mr. Leavitt’s plan cer- 
tainly has the merits of novelty and simplic- 
ity. Criticisms upon it, as well as general 
suggestions touching the question how best 
to solve the problem of relieving the con- 
gested calendar of the Court of Appeals. are 
respectfully invited, for in the multitude of 
counsel there is wisdom. 

We are free to say that, in our opinion. 
whatever plan is finally adopted should in- 
clude such change in the Constitution or laws 
as shall authorize the designation of former 
judges of the Court of Appeals. That the 
State should be absolutely inhibited from 
aveiling itself of the services of such vigor- 
ous, distinguished and ripened jurists as 
Charles Andrews, Robert Earl. George F. 
Danforth and Francis M. Finch is not onlv 
a misfortune, it is a reproach to the good 
judgment and sound sense of the peonle and 
their rulers. We feel strongly on this sth- 
ject, and are confident that the peonle do 
also. 


Tt is to be hoped that the present legisla- 
ture of New York, under the stimulus of the 
second strong recommendation of Governor 
Black, and the unquestioned sentiment of the 
great majority of the people of the State, will 
tale some definite action on the bill provid- 





ing for biennial sessions. We have, as our 


readers are well aware, heretofore urged the 
same thing, and have shown that some thirty- 
nine States of the Union have already in- 
augurated the reform with such excellent 
results that, according to competent and re- 
able authority, none of them would be will- 
ing to go back to the plan of annual sessions; 
for, although some little embarrassments may 
have resulted, the good results far outweigh 
the disadvantages. Of this there can be no 
doubt. It is worthy of note that such high 
and unbiased authority as the Hon. Robert 
Earl, former judge of the New York Court 
of Appeals, in the paper of his which was 
read before the State Bar Association last 
week, and heretofore published in full in 
these columns, took strong ground in favor 
of biennial sessions, as a means of relief from 
the great mass of legislation which is unde- 
niably out of all proportion to the needs of 
the people. As a preliminary to this much- 
needed reform, Judge Earl wisely suggests 
that the people of the cities learn to rely upon 
themselves for good government instead of 
looking for relief to the law-makers, “ some 
wise and some otherwise,” who convene an- 
nually in Albany. His suggestion that 
boards of supervisors, under the Constitu- 
tion, should be clothed with powers of local 
legislation for counties. towns and villages. is 
excellent. As he well savs: “ These local 
legislative bodies, familiar with local needs. 
under the influence of local public opinion 
and directly responsible to the people to he 
affected bv their legislative acts, can more 
safely he trusted for wise and safe local legis- 
lation than a foreien body unfamiliar with 
local needs and performing its functions 1- 
der no sense of direct resnonsibilitv to the 
localities to he affected bv their acts” With 
local levislation thus confined, it is nndonht- 


” 


edly true that biennial sessions contd easily 
enact all the eeneral laws needed for the wel- 
fare of the neonle. Tn addition, the nerinds of 
political agitation. so iniurions ta hrsiness 
interests. would be widened. with the conse- 
auent reduction in the cost of elections. a het- 
ter opnortunitv to test new laws would he 
afforded, fewer chances given for legislative 
strikes, and greater incentive presented for 
the consideration of really necessary and 
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salutary legislation, which is now largely 
neglected. 


The ALBANy Law JourRNAL is indebted to 
Geo. Haven Putnam, Esq., secretary of the 
American Publishers’ Copyright League, for 
a full transcript of the judgment recently 
given in the Court of Appeals of Karlsruhe, 
Germany, in the case of Osgood, McIlvaine 
& Co. v. Fehsenfield. We regret that the 
decision is altogether too lengthy to be given 
in these columns, for the case is of more 
than ordinary importance to American pro- 
ducers of copyright property. It is, as Mr. 
Putnam informs us, the first case that has 
arisen since the treaty which went into effect 
between the United States and Germany, in 
March, 1892, on the question as to the valid- 
itv of the provisions of this treaty under the 
present conditions of the copyright law of the 
several German States and of the empire. It 
is a fact, gratifying alike to American au- 
thors and publishers, that, under the deci- 
sion in the final appeal, the right of the 
American author, Gen. Lew Wallace, to the 
protection of his copyright in the novel, 
“A Prince of India,” has been fully sus- 
tained. The further right of such author to 
make assignment of his original copyright 
property, first to the Harpers, and later to 
the London representatives of the Harpers, 
Messrs. Osgood, McIlvaine & Co., has also 
been sustained. Mr. Putnam adds: 

“ There is special cause for gratification in 
connection with this decision, because there 
has been in Germany, since the treaty of 
1892, an increasing dissatisfaction with its 
provisions, and with the working of the 
treaty as far as the interests of German 
authors in the United States 
cerned. Under the special restrictions of the 
American copyright act of 1892 (restrictions 
which do not exist in the case of any of the 
States of Europe which have come into 
copyright relations with the United States), 
it is necessary for continental authors who 
may desire to secure American copyright, to 
arrange for the publication of their works in 
the United States, in the language of the 
country of its origin, at a date not later than 


were con- 





is to say, simultaneous publication of the 
book in the United States in French, Ger- 
man or Italian is, under the present inter- 
pretation of our law, assumed to be requisite 
if the copyright of the original is to be main- 
tained. The copyright secured for an Eng- 
lish version prepared by an American author 
can, of course, be protected for itself, but it 
appears to be the present understanding that 
the original work would still remain open to 
the ‘appropriation’ of any unauthorized 
translator who might wish to utilize it. This 
point has, however, not been passed upon by 
the courts, but it is very unfortunate that the 
continental authors should believe them- 
selves to have so substantial a ground for 
grievance against the American law.” 

On page 8 of the revised edition of his 
“ Questions of Copyright,” Mr. Putnam sub- 
mits a suggestion under which, without any 
radical change in the conditions of the Amer- 
ican act, this grievance on the part of conti- 
nental authors can be, if not removed, at 
least very much lessened. It is to be hoped 
that Mr. Putnam’s suggestions will be speed- 
ily acted upon. 


Senator Ellsworth and his Anti-Cartoon 
bil! have already reappeared in the New 
York legislature, the latter in a somewhat 
new guise, but, it must be confessed, even 
more objectionable than the measure which 
the legislature of 1897 refused to sanction. 
Tt is now entitled “ An act to prohibit and 
punish the publication and dissemination of 
licentious, indecent and degrading news- 
papers.” Besides providing for indictment 
ot. the bare presentation to a grand jury of a 
copy of the paper complained of, the bill con- 
tains this extraordinary provision: 

“An indictment may be substantially in 
the words of the statute, and need not spe- 
cify or set forth any particular document, 
issue or number of any such paper, nor any 
particular matter contained therein, but shall 
state the name by which such paper is com- 
monly known, or shall otherwise describe or 
identify it, and shall state the period of time 
within which the defendant is charged with 
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having carried on the prohibited business. 
Upon the trial either party may put in evi- 
dence a file of such paper for the period of 
time stated in the indictment, or for any 
part of said time, or any particular issues or 
numbers thereof, or any extracts therefrom. 
The jury may find whether the offense has 
been committed from such evidence without 
proof that any particular person or persons 
have been corrupted, depraved, degraded or 
injured. On the trial of any indictment for an 
offense under the first secton of this act, it 
shall be sufficient to prove that the offense 
charged was committed during the whole or 
anv part of the period of time set forth in the 
indictment.” 


Extraordinary and unprecedented as is 
this provision for placing the onus of proof 
upon the accused, it is provided that, while 
conviction for a first offense carries with it 
merely a fine of $1,000 or a year’s imprison- 
ment, or both, a second conviction involves 
the possible penalty of five vears in prison 
end the forfeiture by the defendants for all 
time of the right to publish the newspaper 
complained of or any paper of the same 
name. Included in this responsibility are the 
owner or corporation officers, publishers, 
editors, printers, circulators and sellers. We 
had given the distinguished senator who is 
the putative father of this legislative mon- 
sirosity —which is certain to die a-borning — 
credit for the possession of more acumen 
than the serious introduction of such a meas- 
vre would indicate. There are three good 
reasons why this bill will never be put on the 
statute book: First, it could never pass the 
legislature; second, it could never pass the 
executive chamber; third, it could never pass 
the courts. 


We are indebted to Assemblyman Corne- 
lius F. Collins for a copy of the bill recently 
introduced by him in the New York legisla- 
ture (Assembly bill No. 53) providing for the 
selection of thirteen jurors in capital and cer- 
tain extraordinary cases, one juror to be 
supernumerary. In other words, according 
to the plan embodied in the proposed law, 
which is mainly intended to prevent mis- 





trials, which not infrequently occur by reason 
of the illness of jurors during the progress of 
cases, the thirteenth man is not to have the 
full power of a juror unless one is with- 
drawn. There appears to be a serious con- 
flict of opinion regarding the constitutional- 
ity of the proposed law, and the introducer of 
it is of the opinion that it would greatly aid 
a proper consideration of the measure if the 
opinions of some of the members of the bar 
were invited, through the columns of the 
ALBANY Law JourNnaL. We are entirely in 
accord with Mr. Collins’ views in this mat- 
ter, and invite discussions of the merits and 
constitutionality of the plan. In order to 
facilitate such examination and discussion of 
the subject, the full text of Mr. Collins’ bill 
is presented herewith: 

AN ACT to amend sections three hundred 
and fifty-eight and three hundred and 
seventy-three of the Code of Criminal Pro- 
cedure relative to the number of trial jurors 
to be drawn and the number of peremp- 
tory challenges allowed in capital and cer- 
tain extraordinary cases. 

The People of the State of New York, rep- 
resented in Senate and Assembly, do enact as 
follows: 


Section 1. Section three hundred and 
fifty-eight of the Code of Criminal Procedure 
is hereby amended to read as follows: 

§ 358. The trial jurv is formed, as pre- 
scribed by the Code of Civil Procedure, ex- 
cept in cases where the crime is punishable 
by death, or in any case which in the judg- 
nent of the court is deemed extraordinary. 
and an order is made and entered accord- 
ingly. Then and in that event the manner of 
drawing the jury shall be the same as pre- 
scribed by the Code of Civil Procedure, but 
the number of trial jurors drawn shall be 
thirteen, the whole number of which shall sit 
throughout the trial in the same manner as if 
but twelve had been selected, but the thir- 
teenth juror selected shall take no part in the 
deliberation or determination of said jury. 
unless one of the twelve previously selected 
become physically incapacitated during the 
trial or deliberation of said iury to the extent 
of preventing his further continuance in said 
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case and the trial justice does declare said | 


juror’s place in the jury vacant. Then and in 
that event the said thirteenth juror shall take 
the place in the jury so declared vacant and 
act therein with the same power and author- 
ity as if he had been originally selected to the 
piace in the jury so declared vacant. 

§ 2. Section three hundred and seventy- 
three of the Code of Criminal Procedure is 
lureby amended to read as follows: 

§ 373. Peremptory challenges must be 
taken in number as follows: 

1. If the crime charged be punishable with 
death, thirty-two. 

2. lf punishable with imprisonment for 
lite, or for a term of ten years or more, 
twenty. 

3. In all other cases, five. 

4. In all cases where thirteen jurors are to 
be selected on order under the provisions of 
section three hundred and fifty-eight of the 
Code of Criminal Procedure, one additional 
challenge to the number allowed in ordinary 
trials of the same nature. 


In the City of London Court, recently, a 
somewhat novel point was raised, in an ac- 
tion before Mr. Commissioner Kerr. The 
facts of the case, as given in the London Law 
Times, are substantially these: Messrs. J. & 
S. W. Lewis, cycle dealers, brought an action 
against Sydney Lee & Co., Limited, to re- 
cover the sum of £10 as damages for the con- 
version of a bicycle. The plaintiff's case was 
that on August 30th last a man named 
Woodlea, who gave a false name and ad- 
dress, hired a bicycle of them, saying that he 
would return it in a few hours. The next day 
he took the machine to the defendants and 
sold it for £3. The defendants made no in- 
quiry into the seller’s bona fides, but sold the 
machine next day at one of their auctions for 
£4 2s. 6d. As soon as the plaintiffs heard of 
the sale by auction they commenced this ac- 
tion. The plaintiffs did not suggest that the 
defendants had the least idea that the ma- 
chine was stolen; but having wrongly con- 
verted the plaintiffs’ bicycle, they were liable 
in damages. The thief had been prosecuted 
and convicted. Mr. Stanley Quicke, defend- 
ants’ counsel, said his case was that the de- 





fendants sold the machine in market overt in 
ttie city of London, and therefore they were 
absolved from a liability which might have 
attached to them outside the city. Mr. Ken- 
rick, plaintiffs’ counsel, argued that even if 
the auctioneer sold in market overt (which 
was denied), it was no answer to an action 
for conversion. Mr. Commissioner Kerr ob- 
served that the conviction of the thief re- 
vested the property in the plaintiffs, 
notwithstanding the sale by the defendants in 
niarket overt. Mr. Quicke urged that, if a 
party who bought a cycle in market overt 
disposed of it before the thief was convicted, 
the rightful owner could have no claim 
against the person who bought it and sold it 
again. Mr. Commissioner Kerr said that 
might be; but the plantiffs were entitled to 
the machine back. There would be judgment 
for the plaintiffs for £10, the value of the 
machine; but that sum would be reduced to 
a shilling if the machine was returned. The 
plaintiffs would have their costs. 


| 


Hotes of Cases. 
Constitutional Law — Abridging Privileges and 
Immunities of Citizens of the United States. —In 
People v. Japinga, decided by the Supreme Court 
of Michigan in December, 1897 (73 N. W. R. 111), 
it was held that a statute of that State prohibiting 
any person from allowing a minor to visit a sa- 
loon, unless accompanied by his father or 
guardian, does not provide for an unlawful dis- 
crimination, and is not in violation of section I of 
the Fourteenth Amendment to the Federal Con- 
stitution. 

The court said in part: ‘ Respondent was con- 
victed of a violation of section 228348, How. Ann. 
St., in that he permitted one Jacob Japinga to be 
and remain in his (respondent’s) saloon when in- 
toxicating liquors were being sold. It seems that 
the respondent employed the minor as a barkeeper. 
There is no doubt that the facts are such as to 
bring the respondent within the condemnation of 
the statute, if the statute is valid. This is not con- 
tested, but it is insisted by respondent’s counsel 
that the statute is unconstitutional. 

« * * + * * * 





* * 


“Tt is also said that the regulations discrimi- 
nate in favor of a class of minors; the prohibition 
extending to that class of minors who are not 
accompanied by their fathers or legal guardians, 
respectively. This is not an unlawful discrimina- 
tion against any person. 


In the wisdom of the 
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legislature it was not deemed necessary to throw 
the shield of this inhibition about minors who were 
accompanied by their parents. And this was 
purely a legislative question. 

“Tt is further contended that the section in 
question is in conflict with section 1 of article 14 of 
the Constitution of the United States, providing 
that: ‘No State shall make or enforce any law 
which shall abridge the privileges or immunities of 
citizens of the United States; nor shall any State 
deprive any person of life, liberty or property, 
without due process of law; nor deny to any per- 
son within its jurisdiction the equal protection of 
the laws.’ It is argued that this provision ex- 
cludes minors from entering on a lawful business. 
We think it is hardly necessary to enter upon an 
extended discussion or citation of authorities to 
demonstrate that this constitutional provision was 
not intended to prohibit police regulations in pro- 
tection of the weaker members of society.” 


In Davis v. Inhabitants of Longmeadow, de- 
cided by the Supreme Judicial Court of Massachu- 
setts in November, 1897 (48 N. E. R. 774), it was 
held that where a team became mired in a high- 
way, and, under the strain of getting out, one of 
the horses burst a blood-vessel, and shortly after 
died, such injury and death were the direct and 
immediate consequence of the defect in the road. 

The court said: 


It has often been held that cities and towns are 
responsible only for the direct and immediate loss 
occasioned by a defective highway (Raymond v. 
City of Haverhill, 168 Mass. ——, 47 N. E. tor; 
Jenks v. Wilbraham, 11 Gray, 142; Marble v. Wor- 
cester, 4 Gray, 395). The question in this case is 
whether the death of the plaintiff's horse was a 
consequence sufficiently direct and immediate to 
enable the plaintiff to recover, assuming that the 
way was defective, and that the person in charge 
of the horse was in the exercise of due care 
throughout the whole occurrence. Upon the facts 
reported, we think the plaintiff was entitled to go 
to the jury. If the driver reasonably thought that 
he could get through the mudhole, and used due 
care in making the attempt, and, after getting 
stuck in the mud, at once made reasonable efforts 
to extricate the team therefrom with the help of 
an additional horse, and having reason to think 
he could get through, and during this attempt the 
plaintiff's horse burst a blood-vessel, and soon 
after died, this should be deemed a direct and im- 
mediate consequence of the defect in the road. 
The driver had a right, if it was not his duty, to 
do what he reasonably could to get the team out 
from the mudhole. He acted promptly, and at 
once. It was, in effect, but one incident. (Tuttle 
v. Holyoke, 6 Gray, 447; Stickney v. Maidstone, 
30 Vt. 738; Page v. Bucksport, 64 Me. 51; City of 
Chicago v. Schmidt, 107 Ill. 186.) 





Supreme Court of Pennsylvania, in October, 1897 
(38 Atl. R. gor), it was held as a general proposi- 
tion that a railroad company is liable for injury to 
the adjoining property of one whose land it had 
appropriated, caused by the construction of an 
embankment and bridge insufficient to vent the 
water of a stream during an ordinary flood. It 
was further held that whether the Johnstown flood 
of 1889 was extraordinary on a particular stream 
was a question for the jury, there being evidence 
that within forty-two years there had occurred 
four other floods of almost equal force and volume 
of water, and that in determining what is an ex- 
traordinary flood on a particular stream, the jury 
must consider what should be expected in such 
stream from its character, the adjacent territory, 
and the fact that there had been several previous 
floods of equal force and volume. 


In Mutual Reserve Fund Life Association v. 
Cleveland Woolen Mills, decided by the UV. S. 
Circuit Court of Appeals, Sixth Circuit, in Octo- 
ber, 1897 (82 Fed. R. 508), it was held that a stipu- 
lation in a policy of life insurance that no suit in 
law or in equity shall be brought upon it, except 
in the Circuit Court of the United States, is con- 
trary to public policy and invalid. 

The court said in part: 

The first error assigned by the Mutual Reserve 
Fund Life Association is as to the action of the 
court in overruling a plea in abatement to the 
jurisdiction of the State court. The policy issued 
to John H. Parker contained a stipulation that no 
suit in law or equity should be brought upon it 
except in the Circuit Court of the United States. 
This provision, intended to oust the jurisdiction of 
all State courts, is clearly invalid. Any stipulation 
between contracting parties distinguishing between 
the different courts of the country is contrary to 
public policy, and should not be enforced. (Nute 
v. Insurance Co., 6 Gray, 174; Amesbury v. Insur- 
ance Co., id. 596; Reichard v. Insurance Co., 31 
Mo. 518; Beach, Ins., sec. 1272; Bac. Ben. Soc., 
sec. 443; Insurance Co. v. Routledge, 7 Ind. 25; 
Steam Shipping Co. v. Lehman, 39 Fed. 704; Slo- 
cum v. Assurance Co., 42 Fed. 235; Scott v. Avery, 
5 H. L. Cas. 811, 839-844.) 


_- 2. 


The Kansas State Bar Association held its an- 
nual meeting at Topeka, January 27-28th. Promi- 
nent among the speakers upon the programme 
were Hon. C. G. Foster, judge of the United States 
Circuit Court of Kansas, for an address upon 
“The Pardoning Power; Its Use and Abuse;” 
Judge P. S. Grosscup, of the United States Dis- 
trict Court of Chicago, upon “ Popular Self- Mas- 
tery; the Duty of Lawyers Toward Its Promotion;” 
Hon. W. G. Holt, of Kansas City, upon “ The 
Jury System.” 
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RELIEF OF THE COURT OF APPEALS. 


T the meeting of the State Bar Association last 
I week the question of relieving the Court of 
Appeals in respect of its heavy calendar was dis- 
cussed. The committee on law reform reported in 
favor of re-incorporating in the Constitution the 
Second Division plan, slightly modified by allow- 
ing appointments to it from the bar as well as 
bench. 

Another plan was suggested by Mr. John Brooks 
Leavitt, of New York, which he presented in the 
form of a proposed bill, a copy of which is here 





given, to which he has attached some suggestions 
in skeleton for the purpose of furthering discus- 
sion: 

The People of the State of New York, etc., 
as follows: 

§ 1. Whenever the Court of Appeals shall have | 
upon its calendar more than ( ) hundred ap- | 
peals it shall have the power to issue a commission 
to five members of the bar, who shall be called | 
Court of Appeals empowering | 
them to hear such of said appeals as the Court of 
Appeals may from time to time place on a special 
calendar for that purpose, and report to the court 
in each case so heard as to the facts, the questions 
of law arising thereon, whether the judgment or 
order appealed from should be reversed, affirmed 
o- modified, together with their reasons therefor. 

§ 2. No report of any hearing shall be filed or 
become a public record until after the judges of | 
the Court of Appeals have affirmed the same, and 
enly then in case they shall conclude to adopt it 
and render judgment accordingly. If they shall so 
conclude, judgment shall be rendered by the Court | 
of Appeals in accordance therewith without fur- 
ther hearing, and in that event the opinions of the 
commissioners, whether concurring or dissenting, 
shall be filed in the Court of Appeals and become | 
in all respect opinions of that court, to be pub- 
lished in its reports in the same manner as the | 
opinions of the judges of that court. 

§ 3. In case the Court of Appeals shall not adopt | 


do enact | 


commissioners, 





any report, it shall cause the case in which the | f ‘ . . 
| stages; (f) as it need not kill the latter, as it may 


same was given to be restored to the general cal- 
endar of the Court of Appeals at such place as it 
shall order, and be argued before itself as if it had 
not been sent to such commissioners. 

§ 4. No report of the commissioners shall be 
adopted by the Court of Appeals unless it is con- 
curred in by at least three of the commissioners 
and by at least five of the judges of the court. 


a ; ; | 
§ 5. The commissioners shall sit at such times | 


and places as directed by the Court of Appeals, 
and shall give hearings to counsel in the same 
manner as hearings are had before the court. 
They shall receive a salary of ( ) dollars 
for each and every month of the time occupied by 
them in hearing arguments and making reports, to 
be paid in the same manner as the salaries of the 


| sion as a whole. 


judges of said court. During such sessions no 
member of such commission shall act as counsel 
in any court of this State. 

§ 6. The Court of Appeals shall have power to 
provide appropriate rules to carry this act into 
effect, and also to issue a new commission at any 
time to a new commissioner in place of any one 
theretofore named. 

§ 7. This act shall take effect at once. 

The following points need consideration: 


I. Tue SITUATION. 
(a) Appeals on calendars January, 1897, 1,038; 
1898, 678; (c) 
be finished under two 
years; (d) returns now awaiting new calendar, 319; 
(e) court therefore three years behind. 


(b) awaiting disposition January, 


present calendar cannot 


Il. THe PRoBLem. 
(a) Generally admitted that under present law 
restricting right appeal court could keep 
abreast of its work if present arrears could be 


of 


cleared off; (b) problem therefore not to provide 
for permanent relief from ever-recurring arrears, 
but present relief from present arrears; (c) if feasi- 
ble solution now found for latter, which, if suc- 
cessful, could be adopted hereafter 
future arrears, so much gained. 


in case of 
III. Prans HirHertTo PROPOSED. 

(a) Restriction of right of appeal; (b) increase 

of judges to nine, sitting as now; (c) split court, 


| fifteen judges sitting in batches of five; (d) Com- 


mission of Appeals; (e) Second Division. 
Each of these, except the first, requires consti- 


| tutional amendment, involving delay of at least 
| two years. 


None have the sanction of the profes- 
Much disagreement exists as to 
their respective merits. 
IV. Pran Apove OUTLINED. 
(a) Temporary remedy for temporary con- 
dition; (b) can be made permanent if successful; 
(c) can be applied at once; (d) does not interfere 


| with Second Division plan; (e) can be tried while 


the latter is passing through the legislature; if it 
succeeds the latter can be .dropped in its last 


prove sufficient in the meantime and can do no 
harm, why not try it? 
V. Irs CoNSTITUTIONALITY. 
(a) Rights of party to an appeal are oral argu- 
ment, consideration, decision; (b) proposed bill 
secures them all; (c) not necessary to consider 


| whether it would be constitutional in absence of 


enabling clause in the Constitution; (worth while, 
however to note that a judge of the Court of Ap- 
peals who did not hear the argument may take 
part in the decision, even to giving the casting 
ycte; it was done in Thurber v. Blanck, infra); 
(d) such enabling clause exists: “ The legislature 


| may further restrict the jurisdiction of the Court 
| of Appeals” (article 6, § 80); (e) as the greates 
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includes the less, the ‘jurisdiction to hear may be 
restricted by allowing the court to delegate that 
power to others. 


VI. OBjEcTIONS. 

(a) Its novelty. Answer: What of that, if it is 
advisable? (b) Merely referee system applied to 
appellate work. Answer: (1) Referees now decide 
questions of law during trials of fact. Is there 
anything sacred in an appeal? (2) Not the referee 
system; merely an advisory plan; it is the court 
which decides. (c) The court may not like it. 
Answer: (1) That is for the court to say. (d) The 
bar would not like it. Answer: (1) This will soon 
be found out, for if the bar does not like it the 
suggestion will fall flat; (2) the loss of pleasure of 
arguing appeal before court itself outweighed by 
advantage to client of speedy decision and to law- 
yer of undeferred compensation; (3) a temporary 
plan to get rid of present arrears; (4) no plan has 
received assent of all the bar; (5) if their clients 
would obtain speedy justice, are not the 800 law- 
yers in the 600 appeals now on the calendar await- 
ing hearing willing to argue them before five 
leaders of the bar, who, after all, would be “ only 
a little lower than the angels?” (6) if not, what 
has the rest of the profession to say? (7) if five 
commissioners could be found who have served 
acceptably as judges in the Court of Appeals, 
would there be any disinclination of the bar to 
argue appeals before them? 


VII. Irs ADVANTAGEs. 

(a) Does away with two courts of last resort, 
which was the vital objection to the old commission 
of appeals (Cf. Thurber v. Blanck, 50 N. Y. 80, 
and Mechanics’ Bank v. Dakin, 51 N. Y. 519); and 
also, though not to the same extent, to the Sec- 
ond Division plan, again urged. (The decisions 
of the first and second division are not entirely in 
accord in some instances.) (b) The report of the 
proposed commissioners, when approved by the 
Court of Appeals, becomes the decision of the 
Court of Appeals, published as such. When an 
appeal is decided “ upon the opinion below,” that 
opinion stands as a correct exposition of the law, 
of the equal authority with any opinion by the court 
above; so it would be with the opinions of the 
commissioners thus sanctioned. (c) The Court of 
Appeals would have nothing to do but to read the 
opinions of the commissioners to see if they could 
approve thereof. Four hours in session saved; 
work of examining the record saved; examination 
of cases cited by counsel saved; the instances in 
which the conclusions of the commissioners would 
not be accepted and an argument before the court 
ordered would be very few; time and labor saved 
sufficient to make the plan feasible if otherwise not 
objectionable. (d) The court having the final re- 
sponsibility for the decision would be interested 
to appoint the best commissioners it could find. 
It could trust its own appointees to do their duty, 





and could repose safely upon their advice without 
having to read the record except in very unusual 
cases. (e) It happens that at the very moment 
when our need is to have these arrears cleared off 
there are five able, experienced ex-judges of the 
court in full possession of their faculties, having 
the confidence of the court, the bar and the public 
(Messrs. Andrews, Earl, Danforth, Finch and 
Bradley). If they should be willing to serve, 
where is the lawyer who would object to a hearing 
before them? 

Thus, it is claimed, at little expense to the State, 
if this plan meets the approval of the Court of Ap- 
peals and of the bar, an advisory tribunal could 
quickly be brought into existence, which would 
solve the problem of how to get rid of present 
arrears, 


a — 


PATENT OFFICE BUSINESS. 


How Lawyers SoMETIMES MAKE FortTuNES — 


TRICKS OF THE TRADE. 

Apropos of the recent disbarment of John Wed- 
derburn & Co., of Washington, D. C., as patent 
attorneys before the Interior Department, the 
Washington Star of recent date relates something 
of the ways of attorneys at the National Capital, 
and tells how fortunes are sometimes made in the 
patent business. Washington, of course, is the 
Mecca for patent solicitors. They are so thick, 
according to a patent office examiner, that few are 
able to get rich at the business. Several, however, 
in Washington demand a hundred dollars a day 
for court practice in patent cases. Now and then 
an unsuspected attorney has struck a fortune in 
his connections with a single patent, but such cases 
lately are few and far between. 

Some of the widest advertising carried on in the 
world is said to be done by several patent attor- 
neys. The advertisement of one Washington at- 
torney appears regularly in thousands of country 
papers in all parts of the United States. As re- 
muneration for this a weekly Washington letter, 
prepared by a newspaper man, is submitted regu- 
larly to each editor. Many other attorneys furnish 
trades and technical journals with information 
concerning special classes of new patents in ex- 
change for advertisements. Such information is 
usually clipped from the Patent Office Gazette, a 
weekly periodical containing a drawing and ex- 
planation of every patent issued by the govern- 
ment. One of the oldest and most famous scien- 
tific periodicals in this country is published by a 
patent firm and maintained partly in the interest 
of its patent law business. Several of minor im- 
portance are conducted for the same purpose. In 
some of these are published articles describing 
each invention patented through the firm. Some- 
times advertising is given by papers in exchange 
for stock in a patent firm. One well-known patent 
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firm, as an encouragement to inventors, advertises 
that no fees will be charged unless a patent is 
given. 

There have been practically few charges of dis- 
honesty made against patent attorneys. The most 
common practice of the dishonest attorney is to 
pocket the fees which ought to go to the govern- 
ment for preliminary examination and to notify 
the client that a patent cannot be granted, when, 
in reality, no search has been made. An inventor 
anxious to sell his patent was the victim of a piece 
of sneak work, in which one attorney was detected, 
not long ago. The attorney, after being assured 
that the invention was patentable, filed bogus ap- 
plications for the same patent, and notified the 
inventor that another man claimed to have in- 
vented the device previously. This man, however, 
the attorney pretended, could be bought off for 
a snug sum, which the inventor furnished. The 
attorney pocketed the sum, sold the patent for 
five hundred dollars, but gave only three hundred 
of it to his client. Another inventor anxious to 
sell his patent was notified to appear at an attor- 
ney’s office at a certain hour. He reached there 
at the appointed time, but before the attorney had 
arrived. While he was waiting a man in the next 
room entered into a loud conversation concerning 
his desire to invest millions of dollars in some 
good invention. The attorney entered shortly, 
and when told by the inventor that his patent was 
for sale, introduced him to the alleged millionaire. 
The latter pretended to be greatly pleased with 
the invention, and promised to purchase the pat- 
ent for a large sum provided that certain foreign 
patents were first obtained. The attorney there- 
upon charged the inventor $800 for foreign pat- 
ents, which cost him but $200, and nothing more 
was ever heard of the alleged millionaire. 

There have been few frauds in the patent office 
within the memory of an examiner who has been 
there twenty-five years. At one time there was a 
charge of bribery unofficially made against an ex- 
aminer who passed upon a famous case involving 
millions of dollars, but the case never reached 
a crisis. 

A member of congress lately made the remark 
that the patent office should be restrained from 
taking money from irresponsible cranks who wish 
to patent fool inventions which have no utter use- 
fulness. The theory of the law has always been 
that patents can be obtained only for “new and 
useful” inventions, which, of course, must be 
operative. Yet scarcely a week passes during 
which there is not granted a patent for some de- 
vice utterly frivolous in purpose, and which could 
not possibly be adapted to either amuse or aid 
humanity in any way. Of course, the very slight- 
est scintilla of usefulness is sufficient to pass a 
patent, and it is often difficult for the examiner to 
discriminate. As a rule, he gives the inventor the 
advantage of the doubt. 





A method of rejuvenating superannuated eggs 
was an enterprise patented in return for a poor 
idiot's money. A cannon which shoots water, a 
self-wagging tail for animals, an «automatic hat 
tipper for men and an airship to be harnessed to 
birds are only a few samples of the many things 
which slip through the mill of the patent office. 
It is not known, except to several individuals, that 
an inventor once succeeded in receiving a patent 
for perpetual motion. It was passed as a new 
system of railroads. All sorts of impossible ideas 
in flying machines have passed from time to time, 
including sets of wings with which men are sup- 
posed to fly a la Darius Green. Lately, however, 
greater strictness has been observed in require- 
ments of applicants for flying machine patents. 

Those without balloon attachments are refused 
on the plea that they are inoperative. Working 
models of machines for purely mechanical flight, 
as well as those for perpetual motion, are now 
required of all applicants. In former years work- 
ing models of all inventions were required before 
they could be considered by the examiners. 
Lately they have been demanded only when the 
drawings submitted fail to convince the examiners 
that devices are operative Sometimes an exam- 
irer, consulting a drawing only, will decide that 
the apparatus represented is inoperative, but will 
be surprised, on being presented with a model, to 
find that it works like a charm. 

It frequently occurs that inventions, which on 
the surface appear to be frivolous, will, after being 
patented, net the inventor a large fortune. A rail- 
road man, for instance, invented several years ago 
a simple cylindrical savings bank, which could be 
opened only after being filled to the top with ten- 
cent pieces. He cleared a thousand dollars a week 
and finally went crazy as the result of too sudden 
prosperity. Several men refused to buy part 
ownerships in the Bell and Westinghouse patents 
because they considered the schemes idiotic. <A 
man once patented the idea of coating the out- 
sides of oil-barrels with blue paint. The applica- 
tion did not seem striking at the time, yet he now 
receives a royalty on every barrel so painted. A 
country girl was made independently rich by pat- 
enting the idea of packing eggs in compartment 
trays made of pasteboard. while the patent on the 
suspender garter, which lately came in vogue for 
women, was sold for fifty thousand dollars, the 
same sum paid for the exclusive right to manu- 
facture the dome-shaped lemon squeezer of glass, 
popular a few years ago. 

The largest classes of patents are those granted 
for agricultural implements and household con- 
veniences. Of agricultural inventions, the great- 
est number pour in from the west. New York 
and New England furnish the bulk of patents in 
manufactures. The number of inventions submit- 
ted for patent in this country increases continu- 
ally. The maximum was reached last year, when 
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about 44,000 applications were received by the 
examiners. Almost one-half of these were found 
to be “ novel and useful.” 


COMPLIMENTS FOR THE ALBANY LAW 
JOURNAL’S COURT OF APPEALS 
EDITION. 


ROM among the many compliments which 
have been paid to the ALBANY LAw JOURNAL’s 
Court of Appeals souvenir edition, which was pub- 
lished December 18, 1897, the following are se- 
lected: 

Judge Geo. F. Danforth: “The number speaks 
well for the enterprise and sagacity of its editors, 
and expresses the general sorrow of the profession 
at the close of the great judicial career of Judge 
Andrews.” 


Judge Robert Earl: “I assure you that the 
perusal of the number gave me great pleasure. 
The enterprise displayed in getting it up and your 
tribute to the court and to Judge Andrews are 
very commendable, for all of which you have my 
sincere thanks.” 


James C. Carter: “I think it shows marked im- 
provement over prior numbers.” 


John G. Milburn: “I read the number with great 
interest, and feel that you have placed the bar of 
the State under deep obligations to you by furnish- 
ing us such a complete record ‘of the history of the 
court and the judicial career of Judge Andrews.” 


Walter L. Miller: “ Allow me, as a member of 
the South Carolina bar, to congratulate you and 
the members of the bar and bench on the mag- 
nificent tribute so worthily paid to Chief Judge 
Charles Andrews. Your Court of Appeals souve- 
nir number is an admirable presentation of the 
life, character and qualities of the distinguished 
jurist whom it delights the lawyers of your State to 
honor. The articles which your journal contains 
are written in a happy vein and in excellent taste. 
One rises from their perusal not only with a high 
appreciation of Judge Andrews, but with a more 
exalted estimate of the honorable and responsible 
profession of the law.” 


Case and Comment: “ Many tributes to Chief 
Judge Andrews on the occasion of his retirement 
from the New York Court of Appeals are pub- 
lished, with his portrait, in the AtBANy Law 
JourNAL of December 18, 1897. There is a sketch 
of the judge and the court by Simon W. Rosen- 
dale, with personal tributes from his successor, 
Chief Judge Parker; Judge Rufus W. Peckham, 
Judges Francis M. Finch, Robert Earl, Geo. F. 
Danforth and Edward Patterson, as well as from 
James C. Carter, Joseph H. Choate and John G. 
Milburn. Every New York lawyer ought to have 
and preserve this number of the AtBany Law 
JouRNAL,” 








Medico-Legal Journal: “The Atsany Law Jour- 
NAL. This journal is greatly improved of late, and 
has increased in interest. In the December 18th 
number of 1897 it published short brochures to the 
retiring chief justice of the Court of Appeals, from 
his successor, Chief Judge-elect Hon. Alton B. 
Parker, from Judge Rufus W. Peckham, ex-Judge 
Francis M. Finch, Robert Earl, Geo. F. Danforth, 
Judge Edward Patterson, and from James C. Car- 
ter, Joseph H. Choate and John G. Milburn of the 
bar. The same number was enriched by a group 
of the present judges of the New York Court of 
Appeals, and a copy of the well-known picture of 
the old Court of Appeals in 1878. The same 
number contained ‘Snap-Shots at Bench and 
Bar’ of Albany county, with portraits and 
sketches of about twenty-nine of the more 
eminent men of that county, twenty-five from 
Rensselaer county and three from Oneida county. 
The Christmas number of the same journal gives 
the details of the farewell banquet to Judge An- 
drews on the 16th of December, on the occasion 
of his retiring as chief justice, at the Fort Orange 
Club, with the address of Judge John Clinton Gray 
of the Court of Appeals, who presided.” 


Albany Times-Union: ‘“‘ The December number of 
the ALBANy Law JouRNAL is a credit to its pub- 
lishers and editors. In addition to tributes to Chief 
Judge Andrews, from Alton B. Parker, R. W. 
Peckham, F. M. Finch, Robert Earl, George F. 
Danforth, Edward Patterson, James C. Carter, 
Jcseph H. Choate and John G. Milburn, it con- 
tains many other interesting articles, among them 
one of local interest, on ‘ Snap-Shots at Bench and 
Bar of Albany, Rensselaer and Oneida Counties.’ 
We congratulate Editor Hailes upon this able 
number of the JouRNAL.” 


——__——__—_ 


EVILS OF DISSENTING OPINIONS. 
'N 


delivered recently before the 

Greenwood Club, Kansas City, Mo., on the 
subject, “ The Stability of the Law — The Income 
Tax Case,” Henry Wollman took strong ground 


an address 


against dissenting opinions. What he had ‘to say 
upon this live and interesting topic is so trenchant 
that the ALBANy Law JourRNAL reproduces it for 
the benefit of its readers, and commends the re- 
marks to careful consideration: 

There never should be a dissenting opinion in a 
case decided by a court of last resort. No judge, 
lawyer or layman should be permitted to weaken 
the force of the court’s decision, which all must 
accept as an unappealable finality. The decision 
should be that of the court, and not of the judges 
as individuals. The judges should get together 
and render a decision settling the points in con- 
troversy. The decision rendered should not re- 
flect the opinion of this judge or that judge, but 
should be the opinion of the court. 
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If I were a candidate for a position, what pos- 
sible good could it do to tell me “ You are elected, 
but three members of the board of directors voted 
against you,” or if I applied to a bank for a loan, 
to tell me that I could have it, but two of the dis- 
count committee voted against the loan because 
they doubted my solvency? In effect the courts 
say to a suitor, “ We decide for you, but two or 
three judges still think you are wrong.” 

Dissenting opinions may be as pleasant to the 
minority judge as it is for a boy to make faces at 
a bigger boy across the street, whom he can’t whip. 
They give a judge an opportunity of exhibiting 
his individual views and opinons. But what good 
does that do? What cares the public for the 
judge’s individual views, except in so far as, by 
rcason of his position, they assume the force of 
law? The only concern of the public is with the 
decision of the court as a court, so that they may 
know what it is, and know how to govern them- 
selves. 

The curtain should not be raised to present the 
disagreeable picture of family discord and want of 
harmony. 

It is a maxim of the law that it is to the interest 
of the public that there should be an end to litiga- 
tien. It certainly is to the interest of the public 
that when a question is settled by the highest tri- 
bunal, it should remain settled for all time. The 
result of a dissenting opinion is simply to open up 
for future discussion, bickering and litigation the 
question which should then be finally settled by 
that tribunal. Somebody must settle the question; 
it must be settled somewhere; that tribunal has 
been selected as the final arbiter, and when it once 
settles it, it should remain settled forever. 

If a dissenting opinion is well written it im- 
presses not only the particular litigant, but all who 
read it, with the idea that injustice has been done 
by the courts; a feeling of dissatisfaction arises, a 
fecling of great wrong is cast broadcast. The 
court has been weakened in popular esteem, for in 
the opinion of the reader of the dissenting opinion 
it has lent itself to injustice and inflicted wrong. 

A dissenting opinion is to some extent an ap- 
peal by the minority —from the decision of the 
niajority —to the people. What can the people 
do? They can’t alter it; they can’t change it; right 
or wrong, they must respect and obey it. Why 
shake the faith of the people in the wisdom and 
infallibility of the judiciary? Upon the respect of 
the people for the courts depends the very life of 
the Republic. 

If nothing else is accomplished, one good result 
at least would surely follow the abolition of dis- 
senting opinions — the opinion of the court would 
be shorter and more concise, stating in plain Eng- 
lish the points decided, and succinctly the reasons 
therefor, for all the judges being responsible for it, 
would see that it was not filled with obscure illus- 
trations and beclouded with alleged reasons of 





dcubtful logical force. If we had shorter opinions 
the judges would have time to write better ones. 
Nothing of any benefit to the public can be 
gained by a dissenting opinion. 
eee a 


A BILL OF PARTICULARS LIMITS THE 
INDICTMENT. 
OME time ago E. J. Batton procured a judg- 
ment in Justice Court, Chicago, against Jose- 
phine A. Bongard in favor of Abraham Bates and 
Anton Horn for the use of himself, E. J. Batton. 
The defendant’s husband paid a portion of the 
judgment to Bates and Horn, which payment was 
ignored by Batton, who caused Constable George 
Gabriel to call on the defendant with an execution. 
Mrs. Bongard deposited several articles of jewelry 
with the constable. An indictment was then pro- 
cured charging Batton, Bates, Horn and Gabriel 
with conspiracy to obtain goods by false pretenses. 
A bill of particulars was subsequently filed by the 
State’s attorney, in which it was stated that evi- 
dence would be offered to prove that Bates, Horn 
and Batton had conspired to obtain money and 
personal property by means of false pretenses and 
false representations, and that Bates, Horn and 
Batton had knowledge and notice of the payment 
of a judgment. But Gabriel was simply referred to 
in the bill of particulars as a constable with the 
execution, no conspiracy or guilty knowledge 
being charged against him in the bill of particu- 
lars. The case was submitted to a jury in Judge 
Baker’s court, resulting in a disagreement; but at 
a subsequent hearing, before Judge Ewing, Batton 
and Gabriel were found guilty, and by order of the 
court Bates and Horn were acquitted. 

A motion for a new trial on the part of Batton 
was sustained last Monday on the ground that the 
bill of particulars limited the proof, and accord- 
ingly, that Batton could not be found guilty of 
conspiring with himself, and that there was no 
conspiracy charged against Gabriel in the bill of 
particulars. 

It was also claimed that a sealed verdict, under 
sec. 15, div. 13, of the Criminal Court, must be 
delivered to the clerk instead of the bailiff before 
the jury can separate. This point was not passed 
upon. 

A very interesting feature in this case is that 
Gabriel’s motion for a new trial was overruled at 
the November term. It is understood that he will 
now renew his motion. 

Assistant State’s Attorney Crowe for the people. 
John F. Geeting and Hoffman & Carr for Batton. 


John B. Brady, governor of the District of 
Alaska, has just sent to Miss Florence King, 
of Chicago, her commission as commissioner of 
deeds for Alaska. She is the first woman to be 
appointed or to hold office in the district. 
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BOYCOTT BY ATTACKING CREDIT 
't., HE Supreme Judicial Court of Massachusetts 

has recently passed upon a controversy which 
inyolved an attempt to coerce an alleged debtor 
into paying a disputed bill through procuring sus- 
pension ot his credit among persons in the same 
line of business with the alleged creditor. (Hart- 
nett v. Plumbers’ Supply Ass’n oi New England, 
October, 1897, 47 N. E. R. 1002.) The action was 
against a co-operative association, to which the al- 
leged creditor belonged, and which, as matter of 
fact, was incorporated under the laws of Massa- 
chusetts. It was composed of dealers in plumb- 
ers’ supplies, and was organized under an act 
relating to “associations for charitable, educa- 
uonat and other purposes,’ for the avowed 
purpose of “ promoting pleasant relations among 
its members; discussing, arbitrating and settling 
all matters pertaining to the prosperity and pro- 
motion of the jobbing plumbers’ supply business, 
aud establishing and maintaining a place for so- 
cial meetings.” It seems, however, that the asso- 
ciation devised a plan for compelling the payment 
of debts alleged to be due to its members from 
their customers by obligating all members to re- 
fuse to make sales on credit to any person who 
had been complained of as delinquent by a mem- 
ber. The general particulars of such scheme are 
stated in the following extract from the opinion: 


* The report finds that the defendant corporation 
consists of about twenty firms engaged in selling 
plumbers’ supplies. This means only that its 
members are persons who are interested in such 
fums. It takes proceedings against persons whom 
its members may represent to it as owing them 
overdue bills for plumbers’ supplies, sending 
notices to such persons, and also notices to its 
members other than the creditor. The notice sent 
by the corporation to the person so alleged to 
owe an overdue account, after reciting that he has 
failed to settle the demand, informs him, on behalf 
of the corporation, that unless he shall settle the 
claim within ten days the members of the corpo- 
ration will be notified, and that, in consequence, 
he may be unable to purchase any goods from any 
of them except for cash before delivery; suggests 
that, if he has any reason why such notice should 
not be given, he should immediately present the 
same to the corporation, and concludes with the 
threat that inattention to this will bring about the 
ecnsequences above indicated. The corporation 
keeps in a book the names of all persons repre- 
sented to it by its members to be their delinquent 
debtors, and provides each of its members with a 
book for the purpose of having the names of such 
persons entered upon such a book in the posses- 
sion of each member. After the notice has been 
sent by the corporation to the alleged debtor, if he 
does not settle the claim, or present to the corpo- 
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ration some reason for not doing so, the corpo- 
ration sends to each of its members a formal 
statement that the alleged debtor’s name has been 
entered on the books of the corporation, and that 
by its by-laws its members are debarred from sell- 
ing goods to him except for cash before delivery 
until he shall have settled. This statement orders 
the members of the corporation not to fail to en- 
ter the debtor’s name in the book provided for 
that purpose, and states his name and address, the 
name of his creditor, and the amount of the debt.” 

The opinion calls attention to the fact that the 
ability to purchase on credit is a very valuable fac- 
tor in the business life of many persons. If such 
power be invaded, wantonly or without full legal 
justification, the courts certainly should supply a 
remedy. The abuses to which such co-operative 
machinery might be put are illustrated by the cir- 
cumstances of the present case, in which it ap- 
peared that the petitioner, being a customer of a 
member from whom general credit had been sus- 
pended through the order of the association, had 
paid part of the original claim, and that liability 
for the balance was, at the time of the complaint 
to the association, actually a subject of litigation 
in the courts. The operations of this anti-credit 
syndicate would thus obviously afford a very ef- 
fectual method of ousting courts of jurisdiction 
and compelling customers of members to pay un- 
just claims. 


The Supreme Court of Massachusetts decided 
against the right of the corporation to pursue the 
plan in question, and against the legality of what 
was essentially a conspiracy to coerce persons 
through a species of business duress. The present 
decision, however, is placed upon somewhat local 
and narrow grounds. In the first place it is held 
that the whole scheme for the suspension of 
credits is, under the Massachusetts _ statutes, 
ultra vires; and secondly, the petitioner was en- 
cabled and permitted to take advantage of a special 
statutory provision authorizing any person ag- 
gtieved by the exercise by any private corporation 
of a franchise or privilege not conferred by law, to 
institute a proceeding, in the nature of quo war- 
ranto against the company, for relief. 

On the question of ultra vires it would seem that 
the inherent impropriety and illegality of the cor- 
porate act was a potent factor in inducing the court 
to hold such act in excess of corporate power. 
The corporation was organized for the express 
purpose of “ promoting pleasant relations among 
its members, discussing, arbitrating and settling 
all matters pertaining to the prosperity and pro- 
motion of the jobbing plumbers’ supply business, 
and establishing and maintaining a place for social 
meetings.” Though such objects are somewhat 
vague, it could be contended with much force that 
the generality of the provisions of the charter 
would bring within its legitimate purview any 
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steps for advancing the interests and prosperity of 
the members as a class, which legally could be pro- 
moted by co-operative effort. We have grave 
doubt whether it would have been held ultra vires 
for the association merely to conduct a private 
credit agency, giving members information as to 
the financial standing and pecuniary habits of cus- 
tomers in the trade, if no attempt had been made 
to go further and institute coercive measures 
against alleged debtors. 

The case has a general significance and import- 
ance, because we have heard of attempted similar 
operations, in places other than Massachusetts, 
and by associations that are not incorporated. 
We are of opinion that any combination or con- 
spiracy to deprive a person of business credit as a 
means of coercing him to pay a claim, or perform 
any other act against his will, is essentially a boy- 
cott, and, within the spirit of many recent de- 
cisions, would be a proper subject for injunction 
under the general equity powers of courts. — New 
York Law Journal. 


———--+ 


UNDER TH* NEW PATENT LAW. 


ie new amendments to the patent laws went 

into effect January 1, 1898, and for the benefit 
of American and foreign inventors several of the 
most important changes are here given: 

1. Under the new law a patent cannot be ob- 
tained for any invention which has been patented 
or described in any printed publication in this or 
any other country more than two years prior to the 
application. 

2. No patent shall be refused, nor shall any pat- 
ent be declared invalid, by reason of its first having 
been patented in a foreign country, unless the said 
application was filed more than seven months prior 
to the application in this country. 

3. The application must be completed and pre- 
pered for examination within one year after the 
filing of said application. In default thereof it shall 
be regarded as abandoned. 

4. An interference will not be declared between 
an original application and a patent issued more 
than two years prior to the date of filing said ap- 
plication. 


> ——— 


Before the Final Bar. 


N\HE death of Commissioner of Patents Benja- 
| min Butterworth is a distinct loss to the legal 
profession, of which the deceased was an orna- 
ment, as well as to the public service. He had 
filled a large place in the life of the nation, and 
always with conspicuous fidelity and ability. 


Hon. John M. Scott, for many years judge of 
the Supreme Court of Illinois, died at his home, in 
Bloomington, on Saturday, January 22. 





GAhat the Law Decides. 


An ordinance regulating second-hand stores is 
held, in State v. Itzcovitch ({La.J, 37 L. R. A. 
673), to be void in the absence of special legisla- 
tive permission to enact ordinances of that char- 
acter. 

The right of the trustee of land to pay over the 
purchase price thereof to the beneficial owner 
without searching the records for liens against the 
latter is sustained, in Bartz v. Paff ([Wis.], 37 L. 
R. A. 848), and he is held not to incur the risk of 
being compelled to account a second time to cred- 
itors of such owner. 


Implicit reliance upon representations of a seller 
is held, in Fargo Gas Light & C. Co. v. Fargo 
Gas & E. Co. ([N. D.], 37 L. R. A. 593), to be 
proper, and the fact that their falsity could have 
been discovered by investigation will not relieve 
the seller from liability for making false represen- 
tations with intent to deceive. 


A corporation transferring shares on their sur- 
render with forged powers of attorney is held, in 
Pennsylvania Co. for Insurance v. Franklin Fire 
Ins. Co. ([Pa.], 37 L. R. A. 780), liable therefor, 
although the forgery was committed by the son of 
au executor, who had been entrusted with a key 
to the box in which the shares were kept. 


One holding stock as the self-appointed attorney 
or trustee of an infant, without anything on the 
books of the corporation to show that the holder 
is not the actual and beneficial owner, is held, in 
Kerr v. Urie ({Md.], 38 L. R. A. 119), to be liable 


as a stockholder. 


A tribal Indian killing a member of the same 
tribe while off the reservation is held, in Pablo v. 
People ([Col.], 37 L. R. A. 636), to be subject to 
trial in State courts and under State laws, since the 
act of congress of March 3, 1885. 


A cashier’s bond for the faithful discharge of his 
duties as cashier forever is held, in First Nat. Bank 
v. Briggs ([Vt.], 37 L. R. A. 845), to be good for 
but one year, where he was elected annually and 
a by-law provided for his appointment during the 
pleasure of the board. 

The ejection of a person who has paid fare, 
without returning it, because of a refusal to pay 
fare for a child, is held, in Lake Shore & M.S. R. 
Co. v. Orndorff ({Ohio], 38 L. R. A. 140, to render 
the carrier liable; but before ejecting such person 
and child the conductor should offer to return the 
unused value of the ticket or fare over and above 
the fares for both passengers. The other author- 
ities as to ejection of custodian for nonpayment of 
child’s fare are reviewed in a note to this case. 


Accepting less than the whole amount due on a 
debt, with a distinct agreement that it shall extin- 
guish the obligation, is held, in Clayton v. Clark 
({Miss.], 37 L. R. A. 771), sufficient to operate as 
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a discharge, although the money is not paid at 
any different time or place than that originally 
agreed upon. 

To justify the arrest of a citizen for disturbing a 
military parade by obstructing a public street and 
refusing to make way for the parade, it is held, in 
White v. State ({Ga.], 37 L. R. A. 642), that the 
parade must be one that is authorized by law. 


> —— 


English Hotes, 


It is intended to make a collection of the 
sketches and drawings of the late Sir Frank Lock- 
wood, to exhibit them, and to devote the proceeds 
of the admission money to the purposes of the 
Barristers’ Benevolent Association. 

The great increase of the number of queen’s 
counsel of recent years is, says the St. James’ 
Gazette, a matter of some importance to the pro- 
fession. When the queen ascended the throne the 
number of queen’s counsel was under 70. They 
now number 240. The senior is the Right Hon. 
Spencer H. Walpole, created in 1846, and the next 
is Baron Grimthorpe, whose patent dates from 
1854. Mr. W. Forsyth has worn silk for 40 years, 
Sir J. P. Deane for 39, Mr. E. P. Price for 36, 
Lord Hobhouse for 35, Mr. Jos. Brown and Mr. 
J. R. Bullwer for 32, Mr. H. W. Cripps and Sir 
William Harcourt for 31. 

The lord chancellor will preside at the last read- 
ing of Dickens’ “ Christmas Carol” which Sir 
Squire Bancroft will give in England this winter. 
It will take place in the hall of the Inner Temple 
on the afternoon of the 4th of February, at 5 
o’clock, in aid of the Kilburn Home for Mothers, 
of which Princess Christian is president. Sir 
Squire Bancroft will sail for New York the day 
following to fulfill his promise to read for hospitals 
in the seven principal cities in the Dominion of 
Canada. 2 

An odd case, says the Globe, is reported from 
Lille. A chemist, named Payelle, who weighs 340 
pounds, recently bought a third-class ticket for a 
railway journey, but found the doors of both the 
third and the second-class compartments too nar- 
row to admit him. So he squeezed into a first, and 
refused to pay the excess. The company therefore 
sued him for the balance of the fare, their conten- 
tion being that as a first-class compartment alone 
would receive him, he ought to have booked first- 
class. The court supported the company, and gave 
judgment against the chemist. 


The St. James’ Gazette says that the great in- 
crease of the number of queen’s counsel of recent 
years is a matter of some importance to the pro- 
fession. When the queen ascended the throne the 
number of queen’s counsel was under seventy. 
They now number 240. The senior is the Right 
Hon. Spencer H. Walpole, created in 1846, and 





the next is Baron Grimthorpe, whcse patent dates 
from 1854. Mr. W. Forsyth has worn silk { 
forty years, Sir J. P. Deane for thirty-nine, Mr. 
E. P. Price for thirty-six, Lord Hobhouse for 
thirty-five, Mr. Jos. Brown and Mr. J. R. Bullwer 
for thirty-two, Mr. H. W. Cripps and Sir William 
Harcourt for thirty-one. The office of king’s 
counsel extraordinary was first created at the in- 
stance of Francis Bacon, in 1604. It was revived 
by Francis North in 1664, but (says a writer in the 
Yorkshire Post) was conferred upon no other 
counsel for many years after. At no time in the 
eighteenth century did the number of king’s coun- 
sel exceed twenty. The earliest law list in exist- 
ence is dated 1775, and the number of king’s 
counsel then was fourteen. But the total number 
of members of the bar was only 165; whereas, ac- 
cording to Mr. Crackanthorpe, Q. C., there are 
now 10,000, no fewer than 2,700 of whom are prac- 
ticing. Lord Eldon was so adverse to increasing 
the number of “ silks”” when he was on the Wool- 
sack that the honor was denied to Scarlett (after- 
wards Lord Abinger) until he had _ been 
twenty-five years at the bar. In 1854, Vice-Chan- 
cellor Sir John Stuart, giving evidence before the 
inns of court commissioners of inquiry, spoke of 
the “ multitudinous and indiscriminate creation ot 
queen’s counsel.” The increase, however, no 
longer means cost to the country, for the old 
annual payment of £40 ceased in the middle of this 
century, soon after Lord Campbell became attor- 
ney-general. 


Dr. Henry Churton, the oldest coroner in the 
British Isles, is dead. He was in his eighty-fifth 
year, and for the last fifty-six years was coroner 
for West Cheshire. 


The oil painting of Lord Russell, of Killowen, 
in his robes as lord chief justice of England, which 
has been subscribed for by the inhabitants of 
Heckney as a testimonial to his lordship’s long 
connection with the borough, will be unveiled at 
the Hackney town hall, on February to next. Earl 
Spencer, K. G., will preside. 


Legal Rotes of Pertinence. 


Miss Bertha Parker, daughter of Judge and Mrs. 
Alton B. Parker, was married on Tuesday last to 


the Rev. Charles Mercer Hall, rector of the 
Church of the Holy Cross, Kingston, N. Y. The 
ceremony was performed by the Rt. Rev. Henry 
Ccdman Potter, D. D., bishop of New York, as- 
sisted by the Rt. Rev. William Croswell Doane, 
bishop of Albany. 


Judge Brown, presiding in the Circuit Court, 
discharged Wm. M. Wright on writ of habeas cor- 
pus from imprisonment on a ca. sa. issued by 
Justice Hall. The court held that the ca. sa. was 
fatally defective in that it did not limit the time in 
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which Wright could be held in case of failure to 
pay the judgment. John F. Geeting and H. J. 
Kendig appeared for the prisoner. — Chicago Law 
Bulletin. 


The January issue of the ALBANY Law JOURNAL 
contains an interesting article from the pen of 
Walter L. Miller on “ Eloquence at the Bar.” It 
is written in the light, graceful style usual to Mr. 
Miller, and is interesting to all people who read. 
Mr. Miller compares the courts of to-day with the 
ante-bellum days, and the reputation made then by 
the lawyers in a single speech of eloquence, and 
of what an event the holding of court was in those 
Mr. Miller attributes the diminishing inter- 
est in court to the newspapers, which in the old 
days were few and far between, but now are on 
our desks the first thing in the morning with all 
the interesting details published in full. Mr. Miller 
gives some splendid advice to lawyers, which 
young men starting out in life would do well to 
fcllow. — Abbeville (S. C.) Medium. 


days. 


The appointment of Governor Griggs of New 
Jersey to the attorney-generalship to succeed 
Judge McKenna brings out the criticism that he 
is a corporation lawyer, and therefore a friend of 
corporations. The same criticism was passed on 
his immediate predecessor at the time of his ap- 
pointment, and it was urged against Richard 
Olney, who made his mark in the office of law 
adviser to the administration, if anybody ever did. 
First-class legal talent in this country is generally 
found to be at the service of great corporations, for 
the reason that they can afford to pay for that sort 
of talent. Because a man has been a corporation 
lawyer, however, it does not necessarily follow 
that he is the creature of corporations, and it is 
only fair to apply this measurement to Governor 
Griggs, who is generally conceded to be an able 
lawyer and well fitted for his new post. — Boston 


Herald. 


Surrogate Betts, of Kingston, N. Y., has decided 
that a subscription to aid in paying for the $90,000 
St. James’ Methodist Episcopal Church of that 
city is void, on the ground that there was no con- 
In January, 1893, when the church was 
almost finished, and a large amount of money was 
required to pay pressing indebtedness, an appeal 
was made at a Sunday service, and members of the 
congregation were asked to subscribe, on slips of 
paper, such subscriptions to be redeemed in semi- 
annual payments. On the strength of the pledges 
the money was to be raised immediately upon 
mortgage. Luther W. Wood (now dead), not a 
church member, attended the meeting and sub- 
scribed $200. When he died nothing had been 
paid on the pledge. In deciding that there was no 
consideration the surrogate says that “he was 
piobably affected and moved by the fervent ap- 
peals for financial aid, and, in accordance with the 


sideration. 





contagious spirit,” wrote the subscription; but was 
there any consideration? “As a stranger to the 
church and its affairs, what interest could he have 
as to whether the creditors of the church were 
many or one?” 


It is not generally known that there is a well- 
defined prejudice against curly-haired men when 
it comes to choosing a jury to try criminal cases. 
The prejudice, when it is manifested, comes from 
the defense. When asked to explain the objec- 
tion to curly-haired men, a prominent practitioner 
said: ““ When I was just starting my legal mentor 
inculcated that idea in me. He said that curly- 
haired men had almost invariably been the pam- 
pered darlings of their parents, and in their youth 
had been so used to having their own way that 
they had come to believe that everybody on earth 
was wrong except themselves. In this way the 
seeds of opposition were sown, and when they 
grow older they make it a point to disagree with 
everybody and everything. If everybody else on 
the jury votes for acquittal, they vote for convic- 
tion, as a matter of course. They live in combat, 
and are as stubborn as the days are long. A curly- 
haired man never gets on the jury when I am 
defending a man if I can see him in time.” — New 
Orleans Times-Democrat. 


- 


HAotes of Recent Amevican Decisions. 

Accident Insurance — Disability. — After an in- 
jury, a barber went to his shop and attempted to 
do some work, but he suffered such pain that he 
fainted away, and was sent home in a hack. Dur- 
iny the week he was somewhat better, and visited 
his shop each day, suffering pain all the time, and 
occasionally working a little, but was unable to 
perform all of his duties because of pain, and after 
that he was compelled to remain in bed for some 
time. Held, he was totally disabled, within the 
meaning of an accident policy insuring against 
total disability only. (Hohn v. Interstate Casu- 
alty Co. of New York [Mich.], 72 N. W. Rep. 
1105.) 

Action for Damages for Death of Intestate — 
Cause of Action Does Not Abate by Reason of 
Death of Sole Next of Kin. — By section 1902 of 
the Code of Civil Procedure the right to maintain 
an action to recover damages for a wrongful act, 
neglect or default, occasioning the death of a per- 
son, is given to the executor or administrator of 
the deceased, and no one else owns that cause of 
action. No person as next of kin has any standing 
in court. The cause of action being conferred 
upon the personal representative, is to be enforced 
by him, and the death of any particular person who 
answers the description of next of kin at the time 
the action is brought does not destroy the cause of 
action or cause it to abate. The above is the head- 
note to the full opinion in 18 N. Y. Law Journal, 
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p. 1033, in the case of Mundt, adm’r, etc., v. Glok- 
ner, decided by the N. Y. Sup. Ct., App. Div., 
First Dept., in Dec., 1897. 


Carriers of Passengers — Negligence. — Where 
a passenger on an electric car was injured by the 
breaking of the trolley wire, which fell upon him 
while on the back platform of the car, if the acci- 
dent was caused by a latent defect, which defend- 
ant could not discover by reasonable examination, 
and it employed suitable contractors to erect the 
wire, and proper material and a skilful method of 
construction, plaintiff could not recover. (Balti- 
more City Pass. Ry. Co. v. Nugent [Md.], 38 Atl. 
Rep. 779.) 


Life Insurance — Conditions — Waiver.— A for- 
eign insurance company waived a condition of the 
policy that insured must reside within certain lim- 
its, where its agent authorized to receive premiums 
when due received premiums with knowledge that 
insured was living in forbidden territory, though 
such agent had no authority to waive such con- 
dition, as notice to the agent was notice to the 
insurer, especially where the policy provided that 
premiums paid before such breach should be in- 
surer’s property, and no premiums paid after such 
breach,were returned. (Germania Life Ins. Co. v. 
Koehler [Tll.], 48 N. E. Rep. 297.) 


Married Woman — Ante-Nuptial Debts. — The 
Supreme Court of Arkansas, in Kies v. Young, in 
an opinion reported 46 Cen. L. Journal, p. 47, holds 
that the Married Woman’s Act, which in effect 
excludes the marital rights of the husband in the 
wife’s property during coverture, and confers upon 
married women power to acquire and hold prop- 
erty, does not abrogate the common-law liability 
of the husband for the ante-nuptial debts of his 
wife. Chief Justice Bunn, in a dissenting opinion, 
says in part that the reason for the common-law 
rule holding a husband liable to the ante-nuptial 
debts of the wife has been taken away, and that 
the reason for the rule having ceased, the rule 
ceased also. 


Municipal Corporations — Telegraph Pole and 
Wire Taxes — Commerce. — The city of Philadel- 
phia has no power to impose pole and wire taxes 
upon a telegraph company doing interstate busi- 
ness, in excess of the reasonable expense to the 
city of the inspection and regulation thereof, and 
an ordinance imposing charges several times larger 
than this amount is invalid. (City of Philadelphia 
v. Western Union Tel. Co., U. S. C. C., E. D. 
[Penn.], 82 Fed. Rep. 797.) 


School Warrants — Validity. — Where a. school 
warrant is void on its face, the trustee issuing it is 
not personally liable to a purchaser of it, who 
buys on the representation of the trustee that it 
“is all right; the trustee knowing that it is void. 
(First Nat. Bank of Elkhart v. Osborne [Ind.], 48 
N. E. Rep. 256.) 








Handbook of the Law of Evidence. By John Jay 
McKelvey, A. M., LL. B., of the New York 
Bar. St. Paul: West Publishing Co. 1808. 


This is the twenty-second of the well-known 
Hornbook series, and is the embodiment of an at- 
tempt to restate the principles of the law of evi- 
dence in a manner easy of comprehension for the 
student. It is also intended to assist the active 
practitioner in the application of rules of evidence. 
The definitions are, for the most part, clear and 
cencise. The book will undoubtedly prove of 
material assistance to the student in mastering the 
difficult and often subtle refinements of the rules 
of evidence. 


Render’s Lawyers’ Diary and Directory for the 
State of New York. 1898. Albany: Matthew 
Bender. 1808. 


This, the seventh annual edition of Bender's 
Lawyers’ Diary, is fully up to previous issues in 
point of completeness, containing all the features 
which have rendered it so popular with the pro- 
fession heretofore. The legal directory of the 
State of New York is a particularly valuable fea- 
ture. The directory for New York City proper 
contains 7,350 names, and that for Brooklyn 735, 
showing that the number of lawyers in the Greater 
New York considerably exceeds 8,000. The diary 
and directory, which are combined in one handy 
volume, have been prepared with evident care. 
The book is invaluable to the busy practitioner. 


nillie-caiaroaiiaiialie 


BOOKS AND PAPERS RECEIVED. 


Reports of American Bar Association, Vol. XX, 
1897, containing the proceedings of the twentieth 
annual meeting of the association, held at Cleve- 
land, Ohio, August 25, 26 and 27. It is worthy of 
note that the next annual meeting is to be held at 
Saratoga Springs, on August 17, 18 and 19, 18608. 


An Experiment in Codification; A Paper on the 
Negotiable Instruments Law of 1897, read before 
the New York State Bar Association, at its meet- 
ing in Albany, in January, 1808. 


The New Puritanism Papers, by Lyman Abbott, 
Amory H. Bradford, Charles A. Berry, Geo. H. 
Gordon, Washington Gladden, Wm. J. Tucker, 
during the semi-centennial celebration of Ply- 
mouth Church, Brooklyn, N. Y., 1847-1897. With 
an introduction by Rossiter W. Raymond. New 
York: Fords, Howard & Hulbert. 18608. 


Bankruptcy Legislation in the United States. 
A paper read before the St. Louis Law Association 
by Walter D. Coles, of the St. Louis bar. 
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and irrelevant; third, as contradictory, misleading and not in proper 
form.” 

The Court thereupon requested the reporter to read the question, 
which the latter attempted to do, but failed. The Court said he 
could not rule upon the question without knowing what it was, and 
asked counsel what he was trying to prove. Counsel replied that 
he was trying to prove that | had never disposed of the property. 

“ Why don’t you ask him that question directly?” said the Judge. 

“T did.” 

“Then why don’t the witness answer it?” 

“ Because opposite counsel objected.” 

The Judge said he had not heard any such question asked, 
neither had the reporter any such question in his minutes. Finally 
the Judge inquired of me if any such question had been asked. 
I replied “ No.” The counsel insisted that if the reporter had taken 
down the question which he propounded, in which, for short, he had 
included every phase of possible alienation, the Court would find he 
was right. However, he would change the form of the question as 
suggested by the Court, and to avoid the objection interposed. He 
then asked if I was still the owner of the property. Before I could 
reply, opposite counsel again objected, saying the question called for 
a conclusion; that it was for the jury to decide whether I owned the 
property, or the defendant. 

Then there was another long argument, and both sides read from 
some books which had been written by Mr. Greenleaf, and Mr. 
Phillips, and others, in which the positions of both sides were shown 
to be correct. The Judge said it was a very close question. The 
witness certainly ought to know, if any one did, whether or not he 
was the owner of the property. It sometimes happened, however, 
that a man thought he owned property when in fact he did not. The 
witness should state facts, not conclusions. He would therefore 
sustain the objection. 

During this time I still sat in the witness chair listening intently 
to the proceedings, and at the announcement by the Judge of his 
ruling, my attorney turned toward me to continue the examination. 
He looked about in a somewhat bewildered way, remarking that 
the witness was there a second before, but seemed to have disap- 
peared. The Judge and jury and others also looked about in blank 
astonishment. I spoke up to call their attention to me, but it didn’t 
seen to have the least effect, as they evidently did not hear me. All 
at once it flashed over me that I had let the time go by in which 
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I was to take the immortal Materializer, and that I had actually 
vanished from mortal sight. I had been economical in the use of 
it, desiring it to last until my suit was decided, and had evidently 
been careless as to the exact date when last taken. I passed unseen 
out of the main court-room, through the hall and into a room pro- 
vided for witnesses. Here I took a swallow of the elixir of life, not 
desiring to be seen with a flask in my hand, and when I attempted 
to again pass through the door of the room, found it locked. 
I rapped loudly, which soon attracted the attention of the bailiff, 
who unlocked the door and stood with blanched face as | walked 
out. It seems he had locked the door but a moment before, and 
knew the room was empty. Giving him no heed, I pushed aside the 
baize doors to the court-room and passed within. My appearance 
created greater astonishment than my disappearance. However, 
I passed quietly to the witness chair, and calmly sat down. Although 
nothing was said, I could still discern a look of amazement on every 
one’s face, and the Judge eyed me most ominously. In my own 
mind I determined to be more careful in the future, as I had evi- 
dently but just escaped disastrous consequences. 


Then I was asked if I had ever sold or disposed of the property, 
to which I answered that 
“T had.” 


With this the defendant’s attorney moved for a nonsuit, upon the 
ground that, having no interest, | could not maintain the action. 
The Judge said he should grant the motion, and passed some not 
very complimentary remarks about bringing such a suit where the 
attorneys must have known no action would lie. My attorneys 
replied that they certainly understood from me that I was still the 
owner, and besides the record showed no conveyance. Finally 
I got leave to explain that I had once sold the ranch, but had to 
take it back under the mortgage, and that I had never sold it since. 

My side of the case closed with my testimony, and the other side 
introduced the records of the Probate Court, the administrator’s 
deed and deed to McNiel. Thereupon the defense moved the Court 
to instruct the jury to return a verdict for the defendant, and about 
the same arguments as were first had were again gone over. At the 
conclusion of the argument the Judge reviewed the whole case, and 
wound up by saving: 

“The decree recites that Scott mysteriously disappeared in 1881, 
and had not. at date of decree, been heard from. Now, there are 
two classes of disappearances, voluntary and involuntary; in the 
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former the party is thereafter equitably responsible for the result of 
such act; in the latter he would not be. It is difficult to define the 
dividing line between the two, and each case must largely be deter- 
iined by the particular circumstances surrounding it. 

“ Take it in the case where a man is working on a boom of logs, 
where the logs separate and the man disappears in the water, while 
the boom gently closes above him. Should he thereafter, within 
a reasonable time, appear, the act might fairly be classed as invol- 
untary; but, on the contrary, should he fail or refuse to appear 
within a reasonable time, the disappearance ought to be classed as 
voluntary, that he has jumped the job, and therefore the acts of third 
parties regarding his estate, predicated upon such voluntary disap- 
pearance, ought to be upheld in law, and creates an estoppel im pais 
against the person, who, by his own act, has made possible, if not 
indeed invited, the act of such third parties. 

“ The facts surrounding Mr. Scott’s disappearance, as recited in 
the decree, are very meagre, but it is strongly intimated that he was 
murdered, that is, ceased to exist, in 1881. Had the decree stopped 
there the solution would not be difficult; but it does not. On the 
contrary, it recites an unexplained absence of over seven years, and 
then finds that he came to his death to all legal intents and purposes 
in 1888. The alleged death by murder is not found in definite and 
uncertain terms, while the death by absence, which might have been 
absolute, also stops short of ultimate extinction; the decree recites 
a qualified death, one ‘ to all legal intents and purposes’ only. Sep- 
arately stated, absolute death cannot safely be predicated upon either 
finding; but putting the two together, the one fairly supplies what is 
lacking in the other, and I feel not only justified, but compelled, 
under the evidence, to hold that Mr. Scott is dead, and that he died 
not later than March 25, 1888. 

“ This is the view I am taking of the case. The Probate Court 
having passed upon the sufficiency of the petition to give it juris- 
diction, and acting upon it in good faith, of course the finding that 
the party was dead, under the presumption that his own acts had 
caused to arise, he had remained away a sufficient time that the Pro- 
bate Court said the law does presume he was dead. I therefore find. 
as a matter of fact. that he is dead.” 

Under the instructions of the Court, the jury returned a verdict 
for the defendant. 
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CHAPTER XI. 
I AM STILL DEAD. 


It is easy to be seen that I was in an unenviable position. When 
| sought to enforce my rights to my property it was denied, saying 
in so many words that | was dead, and a dead man had no rights or 
standing in court. Many of my acquaintances thought it a good joke 
on me,and treated me accordingly. Still,every man to whom I offered 
cash on a trade or purchase did not hesitate to accept the same. It 
finally culminated in many embarrassments. On one occasion 
I had hired a rig and driven out west of the city. On my return 
I had to cross the Fourth street bridge, something like a quarter of 
a mile long, in the middle of which is a draw to enable water crafts 
to pass. I was driving a very spirited animal, and just as 
I approached the draw a steam tug close by gave two or three 
unearthly screeches. My horse started like a rocket, and fairly 
flew across the draw before I could check him. Of course the City 
Marshal happened to be there, and immediately gathered me in and 
took me before the City Magistrate, charged with violating a city 
ordinance which prohibited fast driving on the bridge. 

Inasmuch as the courts had denied me any rights because of being 
dead, it occurred to me that the converse of this proposition must 
necessarily follow, that the courts could not enforce any law against 
me, for the same reason. I therefore not only plead not guilty, but 
also the fact that the Superior Court of the State had affirmed the 
judgment of the Probate Court, wherein the former, in so many 
words, found that I was dead. 

The Magistrate said he didn’t care a continental objuration for the 
Superior Court or the Probate Court either. Here was a plain ordi- 
nance against fast driving on the bridge, and I had been caught in 
the very act of violating it. He didn’t care whether I was alive or 
dead. The law made no distinction, and he would fine a guilty 
corpse as quick as a live person, and even if I was dead, I had no 
business to go about in vioation of law, and he didn’t propose to 
give a dead man any greater privileges than a live one in his court. 
He wound up by giving me five dollars and costs, or five days in jail. 

After he had fined me he became inquisitive to know how it hap- 
pened, and I told him of the horse taking fright from the whistle. 
He said I ought to have told him that before, as it would require 
him to modify the action of the Court: said he should let the fine 
stand, but would strike my name out and insert the name of the 
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guilty party. He thought the correct thing to do would be to fine 
both the horse and the tug as particeps criminis, hold the horse as 
security, and libel the tug. He asked me where I got the rig, and 
I told him from Rawhide, who had a stable on Main street. With 
that he became a good bit excited and indignant, and said he should 
enter the fine against Rawhide for permitting a horse to go at 
large which he knew was viciously accustomed to violate ordinances 
on every possible occasion. When the Marshal suggested that 
Rawhide wasn't responsible for the action of the horse, he said he 
knew better. He said he knew of a case just like it which happened 
at Huron, South Dakota, about ten years before. A woman by the 
name of Dineen kept a hotel. She had a husband who lived with 
her who was vicious and accustomed to beating mankind. One day 
the husband mashed one of the boarders in the eye. just out of pure 
devilment, and the injured party sued her for damages in permit- 
ting her husband to go at large, she being fully aware of his vicious 
propensity to beat and strike mankind, and the jury gave $1,500 
damages. The case could be found in one of the territorial reports. 
Under this decision, which he thought was right, he was fully justi- 
fied in entering the fine against Rawhide, whom he didn’t like 
anyhow. 

Whatever may have been the justice or injustice meted out to 
Rawhide, of one thing I became sensibly aware, and that was that 


there was no law in my favor when I wanted it, and plenty of it 
when I didn’t want it. 


This is one of the many strange experiences I had while waiting 
the decision of the Supreme Court of the State, to which an appeal 
was taken. Finally the decision came, and it is given herewith in 
full. Try and put yourself in my place, and imagine how you would 
feel at being declared dead. 


THE DECISION. 
No. 682. DrcipEpD DECEMBER 2, 1892. 
Moses H. Scott, Appellant, 
agst. 
John McNeal and Augustine 
McNeal, Respondents. 
Ejectment — Probate Proceedings — Findings — Absence. 


Under the laws of Washington Territory, code of 1881, probate 
courts were vested with jurisdiction over the estates of deceased 
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persons, and when the powers of such courts have been invoked by 
a petition setting forth the jurisdictional facts, among others absence 
of a party for more than seven years, and that there is no evdence 
that he is still living, the court is warranted in finding that he is 
dead, and in ordering administration upon his estate. 

In such a case the supposed deceased person, after his return to 
this State, cannot, as against an innocent person or his grantees, 
maintain an action of ejectment to recover property sold under 
a decree of the Probate Court. 


APPEAL FROM SUPERIOR Court — THURSTON COUNTY. 


The opinion of the Court was delivered by 

Scorr, J. — This was an action of ejectment against the respond- 
ent to recover possession of certain lands in Thurston County. 
The defendants claim the same under a deed from Samuel C. Ward, 
who had purchased the land at an administrator’s sale. In March, 
1881, the appellant, who was at that time a resident of Thurston 
County, in this State, then territory, mysteriously disappeared. At 
that time he was the owner of the lands in question, the same being 
subject to a mortgage given to one T. F. McElroy. After a lapse 
of over seven years one Mary Scott, who claimed to be a creditor of 
appellant, filed a petition in the Probate Court of said county, alleg- 
ing the fact of Scott’s disappearance more than seven years previ- 
ously, and that careful inquiries made by his relations and friends at 
different times since said disappearance had failed to give any 
knowledge or information of his whereabouts, or any evidence that 
he was still living, and alleged that she verily believed him to be 
dead, and that he had died at the time of his disappearance; that 
he was never married, and left no last will or testament; and that he 
left real estate (being the land in controversy) in Thurston County. 
She also named several minor children of his deceased brother as 
his heirs: that she was a creditor, etc., and praved for an adminis- 
tration of his estate. A notice of the hearing of said petition was 
given, and upon the day set for the hearing witnesses were exatn- 
ined, and the Court found from said testimony that said Scott was 
dead, and appointed an administrator as praved for. 

A number of objections are raised to the probate records, some of 
which go to the jurisdiction of the court relating to the sufficiency 
of the petition and the posting of notices. Appellant alleges that 
the petition was defective in that it did not state that said Scott was 
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a resident of Thurston County at the time of his death. The allega- 
tion of the petition is: 

“That one Moses Il. Scott, heretofore a resident of the above- 
name County and Territory (Thurston County, Washington Terri- 
tory), mysteriously disappeared some time during the month of 
March, A. D. 1881, and more than seven years ago.” 

We think this was sufficient, as the word “ heretofore ” 
held to relate to the time of his disappearance. 


should be 


He also objects to the proof of posting the notices, because it 
appears from the affidavit of the person posting the same that he 
had posted three of the notices in three public places in Thurston 
County, as the law required, without stating where they were 
posted. At the hearing, however, the Court found that due notice 
of said hearing had been posted in three public places, as required 
by the statute, and we think the petition, notice and proof were 
sufficient to give the Probate Court jurisdiction 

The estate was administered step by step down to a sale of the 
lands to said Ward, and the records were introduced against numer- 
ous objections made by the appellant. These objections, however. 
were mainly aimed at irregularities in the proceedings, which did 
not affect the jurisdiction of the court, and appellant was not in 
a position to take advantage of them in a collateral action. In addi- 
tion to the records of the Probate Court in said matter, a deed from 
Ward to defendants was also admitted in evidence. 

Appellant was a witness in his own behalf, but made no attempt 
te explain his manner of leaving or his absence. 

The defendants, after purchasing the property, took possession of 
it, and made valuable improvements. They stand in the position of 
innocent purchasers, and the question is, under this peculiar con- 
dition of affairs, which one of the parties must suffer? The equities 
of the case seem to be clearly with the defendants, for, as the matter 
appears, appellant wilfully abandoned the property in question, and 
he certainly had reason to expect that proceedings of the kind would 
be instituted after a lapse of years in case his relatives and other 
interested parties should not be able to obtain any information of 
his existence or whereabouts. 

It is argued, however, that to give effect to these probate pro- 
ceedings, under the circumstances, would be to deprive him of his 
property without due process of law. The question is a very inter- 
esting one. It has been passed upon by other courts, and the 
decisions are conflicting. The action of the lower court in this 
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instance is sustained by the case of Roderigas v. East River Saving 
Institution, 63 N. Y. 460. This case has received much adverse 
criticism, and also some favorable comment. The appellant argues 
that it would be inapplicable here, because under the New York 
statutes the court, in an application for letters of administration, had 
authority to find the fact as to the death of the intestate, which, under 
the laws of this territory, was not a matter of issue. But we are 
unable to agree with him. Our statutes only authorize administra- 
tion of the estates of deceased persons, and before granting letters 
of administration, the court must be satisfied by proof of the death 
of the intestate. The proceeding is substantially im rem, and all 
parties must be held to have received notice of the institution and 
pendency of such proceedings where notice is given as required by 
law. Sec. 1290 of the 1881 code gave the Probate Court exclusive 
original jurisdiction in such matters, and authorized such court to 
summon parties and witnesses and examine them touching any 
matter in controversy before said court, or in the exercise of its 
jurisdiction. 

We are of the opinion that it would serve no good purpose to 
undertake a review of the varicus cases and criticisms bearing upon 
this subject, but content ourselves with a reference to Woerner’s 
Am. Law of Administration, secs. 210, 211, and authorities there 
cited. 

Under the circumstances of this case, and after the best examina- 
tion we have been able to give the matter, we are inclined to follow 
the Roderigas case. : 

The judgment of the court below is affirmed. 


Anpbers, C. J., and DunsBar, Hoyv and Strives, JJ., concur. 


CHAPTER XII. 
WHAT NEXT? 


It is often remarked that “ it is the unexpected which happens,” 
but somehow in my case nearly all the rules applicable to mankind 
are reversed, and in this particular instance it was the expected 
which happened. I mean that the Supreme Court of the State of 
Washington, as I expected, has followed the other courts, and I am 
now three times declared judicially dead. ‘* Three times and out,” 
is the common expression, but when you come to apply it to a man 
who is trying his level best to be alive, it becomes seriously discour- 





